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Ti. Principal Duties and Responsibilities 


1. Receiving flight plans from stations, terminal facil- 
ities, military bases, and airlines. Receiving fligne plans 
with cstimates from adjacent centers. Loads flight strips 
into strip hoiders and distributes strips to the appropriate 
controlier strip bay. : 


2. Using flight calculator and/or manually calculates 
estimated ground speed of aircraft quickly and accurately, taking 
into consideration the effects of meteorological conditions on 
aireraft speed. 


4, Necognizing errors in content, terminology, and format 
of flight plans. 


4. Preparing estimates of aircraft arrival time over vatio:s 
points along the route of flight. Plot and prepare flight progress 
strips fer military missions, which often utilize other than normal 
reporting or fix points in their rouces,. 


5, Posting calculated estimates with other significant data 
concerning each flight on progress strips and assuring delivery 
of these strips to the proper sector or sectors. 


6. Operating synchro~input typewriter to enter flight plans 
into the computers. 


7. Transmitting traffic clearances and control instructions 
to stations or towers for relay to aircraft, when specifically 
authorized. 


Supervision Received 


Works under immediate supervision at the outset of each assignment 

to a new kind of work; but when checked out for particular position(s) 
of operation, the controller independently performs the described 
dutics under general supervision. 
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This js a devolopnental_ponition designed primarily to prepers Air 
Traffic Control Specialiots for dndeperdont parfommanace ef work ct tte 
full porfurunce level. Accordingly, che Srechent of this rovition 
receives troining O21) acquirea ce-patcace in the perforcomes et duties 
at tha neat highor gyude level ot this facility thich arm dcoeribod in 
Pooition Nascripticn wA-G30/, Additiowvslly, pooiticn may bs rejutred to 
rotata through lower gredcd duty assiouasuts vaich aro daseribes fu 


Poaition Aascriptios Pleo 4/4 


Incumbenta of this position who fail to meet tha requirex2nte for or te 
accept prozotlon To tha neat Lipher noasupervisory gredo leval Ly ba 
reaisicn ad, dvseted or separated Lion c.ployecate f 
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“SPECIAL CONDITIONS OF EMPLOYMIN 


A. Persons appointed to any of the positions covered by this standard, in addition to performing 
the datics of the position to which assigned, constitute a reservoir from which promotions will 
be made to higher grades. The Federal Aviation Agency conducts up-grade training programs 
for Air Traffic Control Specialist personnel. Failure of personnel to pass training requirements 
for, or to accept promotion to, higher grade Air Traffic Contro! Specialist positions may constitute 
grounds for reassignment, demotion, or separation from employment 


Persons appointed to any.of the positions covered by this standard are subject to geographical 
relocation, as may be required for the convenience of the agency, to provide for the maximum 
utilization of trained and qualified personnel to meet personnel staffing requirements. 


‘EXPERIENCE, TRAINING AND RELATED REQUéREMENTS: 


AIR TRAFFIC CONTROL SPECIALIST (STATION) AIR TRAFFIC CONTROL SPECIALIST (TOWER) 
' AIR TRAFFIC CONTROL SPECIALIST (CENTER) AIR TRAFFIC CONTROL SPECIALIST (GENEKAL) 


All candidates for any option must pass a written test desicned to measure their ability to learn 
and perform the duties of the position and mest the following cxperience, training and related require- 
ments: 


(a) have completed a four-year college course leading to a bachelor’s degree; or 

(b) hove three years cf progressively responsible experience in administrative, professions, in- 
vestizative, technical, or other work which would prepare an individual to enter into a position 
of responsibilily; o7 
have any equivalent combination of the above cdlucation and experience. In combining edu- 
gation and ezperiecce, an academic year of study will be considered equivalent to nine months 
of experience. 


hold or have eld an appropriate facility rating and actively controlled aircraft in a tower, 
center, GCA, RAPCON/RATCC, or any combination of these facilities; ov 


hold or have held ua FAA certificate as a dispatcher for a scheduled or irregular air carrier; or 
hold or have held in instrume rt flight rating; or 


hold or have held an FAA certificate as a navigator or have been fully qualified cs a Navi- 
gator/Bombardier in the Armed Forces. 


For the Station option only, applicants who pass the written lest may qualify on the basis of the 
following experience: 


(a) Two and one-half soars of progressively responsible cxperience in the field of acronautical 
air/ground communicsticns or flight operations which demonstrates knowledge of we. ‘her 
observations, rules and precedures of air traffic control use ef radio aids, and communica- 
tions rules and procedure, (at least @ months of this experience must have heen at a level : 
of difficulty and responsibility comparable to GS-5 in the Federul service; or 


have 850 hours of flight time as co-pilot or higher and hold or have held a private certificate 
or higher. Where pilot experience was obtained on active duty with the U.S. Armed Forces, 
the certificate requirements will be waived, but evidences of rating in the Armed Forecs must be 
presented. 
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: ° : : Es. 
Sudsequently, oa 1 November 1971, another problew wae tcken by you and you procceded 
te allow Eastern 44 to crocs the Kantoa VOR at 9,000 Leet enroute Co the Woodstown VOR 
dn conflict with Howenbor 31 Vike Delta also maintaining 9,000 feet pasuing the Kentoa 
yoR. Less than the estadlished separation criteria existed. 


3_Noyember 1971: You sgain reccived a 110 point problem in chich you climbed Eastern 
913, a Phtladelpila departure to 2,600 feet which resulted in placing this aircraft 
{n coafiict with Pea Anericen 63 maintaining 10,000 f£cet enreste to the Bal cliacre 
Airport on V255. Lese than atandard separation existed at tho tine the tuo oizereft*a 
couyses crossed. Additicaally, provcdural arrore were cormended by you in coordinating 
with adjecent areas and Ceatcrs. ‘This caused some confusion to both yourself and the 
other areae you wore coordinating with. : 


10 Noverbor J971: You took a problea im eector 11 in which you cloared Pastern 183, a 
pouth boudd Philadelphia departure to click to flight level 240. Tate placed gle Clishe 
in coaflict with Tastern 0252, an aircrast in bouad to the Fhilsdelphis Airport yie 

Sea Isla VOR descending to 8,000 fest fron FLICO. Additionally, you directed United 

591 enother Phikedelphia departure proceeding co the tashington Hatlonal Airport to 
elich to 10,009 feet wich caused thea aireraft to aise pass thru Eastern 1383's altitude 
with less thay che standard separation eriteria. Ia thia problem you allowed Fastcru 
8252 to proceed into sector 10's area of jurisdiction without any prior coordicatioa 
boinn effected. This resulted in ao ungake situation since you had no knowledge of the 


treffic situatica in sector 10's areas eas S : 


——— 


Ve Movenber 1372: A problem wae given fo you fa which the followlag diecrepancies were 
reeerdedt ovexber &04CC was cleared into the hhidisg pattern, by you, at the &2 
"Wactical vile fix of the Sea Isle Vor on the 265 Ceeree yadial, vnen established ta 

the holding pattera to clinh trom 6,059 feet to FL 292. By this ection you placed 
Rovewber 6640C in coaflict with ‘Neavember 62394, an aircraft enroute V29I ¥Y213 Kentea 
maintaininn 11,003 fect. In additica, you also placed Uovember &4G6C fa close prouisity 
with Allegheny 652 enroute V27d V213 Veedatowa, landing Philadelphia, cescensing fron 
15,009 feet to caintein 13,509 Zeek. At no ting wap there ecceptable eeparatic2 aptabte © 
lished by you betecea Movanver C6460 aad elther Noverbar 62334 or Aliaiseny 651. a 


V7 Sovewber 1973: An additional problem wae givea to you in vaich you cleared Noverher 
462, oa aizerelt enroute to North Philedelphda co descsead to 7,099 teat vrica placed 
this aircrafe st the same altitude (7,000 fsct) maintained by Hovenbor JUD noreh bound 
on VIG toiiliville. ‘these aircrafe had presemibed soperatticn criteria. You then 
Scsceaded Woverner BLO 106 5,000 feet shied couted a eoaflictioa to occur wita Alice 
461, a Vhiladetpliia departure elinbing to 4,090 fest. _inesa 2 aircrafe were proces 
An cppoaite clrectioa, "bead oa". la this problea yeu alsu celiverca a depzrture C 
ence to daverser 7754C to depart the uillville Airpore to ciiub to 6,009 feet. This 
action reculted in pliscing chis alrcrark in confliet vith NSC 40611, a departure rc 
Philadelphia, alco clinbing to 6,000 fect. 


oem eee ciation 


et, i 
——— 


TA oversey 5071) You rece$ved @ problea in vhich you cleared Noverder 5725, 62 aire 
erate enroute on V29, to clisb to 6,009 fect fyoem 6,059 Leet. The action roauleed in 
Lovee S720¥ clirbing Auru the alclcade of covermber 15455 an alyerate mained aes: 
T,059 feet. 15585 wae in close prosiudty Co Hovenger SéguV. You chen prosece td 
iioue furthér clenrance to Noveaver S7¢ILV to cide to 12,000 feet at the Kearea v/s 
aa vou hoa already tugued instructLang to Lartera 913 to cilub go EFLISO to croce 
-. : Co ap] 
a a¢ 


’ Lt 
Page 3 


39 niles gouth of tke Sea Isle VOR 265 redial at 13,009 feet or belowe._No-seperation— 
existed botvcen_ there two-aircrafe because of your control instructions. Additioasliy, 
{o clirbing Laetern 913 to ELLE you caused a confliction between this aircraft". 
and November S4117 an aircraft waincoining, 14,009 fcet. Further, on in the peevlen 

ou tesuod control itnatructions to United 5191 to clinb te 6,000 feet at the Kenton 
yor which placed this efreraft in conflict vith Novernber 3392 clinving under your cons 
trol aiso to 6 nie re ee 


19 Koverber 197}: Anotharrmo len was taken by you 4n which you eleercd Pan Accrican 

913, nelelag in the vicinity of the Kenton VOR to saintain 6,00 fact. You thea cleared 
Allepheny 657 to climb to 5,090 feet in the arce of the Kentoa VOR placing these two 
gixccract $m conflict with each other... Ia addition, you iesued clearence dnstructica “~ | 
to Hovesber 46496 to elixd frou 6,000 feet to matntain 6,600 fect. This action reaulted 
{n Naverber “64PG climbing thru the alritude of November 76L3D who was matatainiag 

7,008 feat at the Kenton VOR. Aliso, yO issued clearance to November 1025 to descend 
froa 13,C00 feet to maintain 7,009 feet wuile at the Rento: VOR. ‘This clearance by 

you caused coucrbes 1925 to déscend thru the altitude of Eastera 9334 maintaining 9,993 
feet at the Keaton VOR. a SSiag en Sees ih 


23 Nayepuen JOFL: You had enother provies adzinigtored to you ia which you applica less 
than etaucard ceparatiow. You descended Sovemer 3L0D frea 9,000 feet to 4,000 feet £3 
the vicinity of the MELiviile Airport thru the_elrttude of Allegheny 401, 4 Philadelchia 
deperture climbing to 10,C59 fost alsa fa the vicinity of the Millville Airport. Addie 
tionally, you dsgucd cloargnce to Novenszer 2133%, 63 aLrersft maintaiaing viewnl fligoat 
rules ac 13,500 fect Co cescend co 32,909 feat. Thig placed phis eireraft in conflict 
with Ratiersl G01, eaintaining 14,903 fect. “Both aixeraft were in the vicinity ef the 
‘Kenton Yon. = aoe ich ak : 

Subsequeatiy, on 24 vovacher 1971 a preblea wes given to you tn whick you failed to 
adhere ta presexibed separation oiniuna in the Followias instances. You issued ¢leare 
ance instructions to sloyerbar Ly25P to descend to 7,009 rect from 11,000 feet ia the 
victaity of tno centon yoR. ‘This pla 5 reraft in conziietion with Eastern 


O9121, a Failacelphia departure crogsing the Konton VOR clinbing to 3,000 feat. Adult 


‘thoually, you cleared Aserican 263 to clisd to §,003 feet sinca both aircraft were in 
vicinity cf the Renton VOR. 


You hove the vight to review «ny of the naterfel relied upon te sppport ths reacoas 
for your proposed wemsval. You wey be seonted up to 19 houre of official tine to 
revicy Chis veterial, to secure any cccicavits you nay uati to present end to pre” 
‘pare 3 urdtten tepiye Lf you wivh to review eny of the usterial or to obtain of fictal 
tine for the purpose stated aueve eoatact tit. Ge. Shipman, Poreonael Officer, Loca 112, 
catensioa 205 or 207. 


sergoaally, in writing, oF beth, tome. You nay aise 
cf your Guuwere You ulLL be allowed €i€tcen (15) 
receiva thiu letter to cubait your reply. 


Considevatien will ba givea ta cxtandiny chis pertod £f you evielt o request scachng 
your reasvas for cecbiring wore tins. full comsldexatics wilh Le yivea to any reply 
you cuvaice Tf you do hoe undexstaml the recsoas way your removal £9 proposcu, 
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ATCS Sohn Sacanon, 6D 
SATCS B. Demps, Asa't Chater 


This fo notice thae zr PFOrose fo renova you fren your psaition of Atr Treffte 
Contsol Epocialiat (Contor) GSe2152-9, at the Noy York AKIC Centar, Ratccahoaa, . 
Nev York: noz eavlicr thsa tiizty (29) Coys fren the dgta YO teccive this 

Rotice. Tho ceason for this proposed actica £@ ee follows: 


EFASON: =Failure to eaticfnactority completa upgrade training requirenents for tha 
positien of Koaual/Iuterphcae Controller, 

BELCINECATION 2: You are arstoned to posttica No. FA-9337. Tako is a cove loos 
Gantal positica which providcs that ye0 recoiva trainioy and acquire cerpatenzsa 
fn the perforcance of cutice at the nege hicher crede Llevet et thin Facility, 

get Gcdlitiorslly provides Chat fellure to mest the raquizromente for the next 


higher grade Level ray be erouads fer Teascipnzent, denoticn Of féparation, 


You attended Hanual/EIntorphone trafufus close 113 at this Fackitty {rea 26 
Octcrce 1971 co § Soveuber 1972. You thea attended Cxlcheza Chiy Upgrade 
treining fren & Xoverdes iS7k to 7 Jacusary 1972, Upon completion of Crolnins 
et Cilekcaa City, you roturned ¢9 the New York Center end yeR vere acatened 

to laboratory tratedes Cron 16 Jecusry 1972 to Li Yodruary 1932, Guriny which 
tire you ware acrininsrered afsuleted contrel ntoblens of the typo specified gn 
the NatLoosl Uarcute Training trouren, Phase Ir (Accacy Order 3120.9), and cag 
€0sk Center Oras; 3320.20, dacod 7 Deceeber 19796, fa accordance with the 
tational Enroute Trainins Pro2gten ani Pacililiy Order 2129.10, successfus cos 
piction of gs probles of 110 pehat Cozalexity 49 required tn orcer to pass this 
passa of the training protren. ft the cat of ¥rar period of saboratory treinj 
On il Pebruary 1972, you tad fatica tO meet Chis roquireecnt. 
Gucatiofectory porforcance &F6 42 Lollows: 


23 
Exacples of your 


Li Js Jo72: Yeu vere ceninictered ea evaluation probvlen on cector 33, ig 
taich you failed to Provide adocezty apatatter on crcsoing traffic, N21EL, 
South dbouad on V35 et 9,€50 fost ciizains to 10,CS% feet and CPL e22t hoood 
at 9,039 feer. These diresare ware caly “ Gimites anart ot Stenyfork. Ya the 
Caco prodlena, ine cinlisr citcurstence you CalTad to provide sauy fenparatios 
€or garcute vest bound fraifie WE at 12,020 feet and lenddnw. traffic Ceeern 
{rca 13,030 fect ro 7,059 feee Wodarts 322) anercth bound on ¥35, crossinn 35 
west of Dinzhcatea von. ‘ 


£0 damit 197926 35 pointe: Yeu vere edsiniscered g coatrol prebicm on neetar 35 
durdoz which Yqu falicd te Sdequately separaty SAO5AL ane €,03° feet over Linshrotecy 
and 6196 also at Gr tty $-elnutes beontng 179561. You Sl6o felled 
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9,000 feat via V270 and V34 enroate co Nectchester County Aircort end aa enroute 
eirerafe ac 7,000 fest on VIS groceading fa the osme direction. Both of these 
Gituatioas reculted in less than caandard eaparatica. 


20 Sanson 1272 = 75 pointe: You cpatia wore adaintoatered a coatrol provies oa 
ecctor 33. You icsucd a cloarance to 4fCS to descend to 9%) Coet with tke Elédira 
VORTAC as 3 clearanca Linit. 4003 caticated Eloira at R120 CHT. "NGL" raforataiag 


8,603 fcot, vastbouas, estimated Dicira at 1125CKT. Aithoech you had but ose (1) 


miaute on crosaing courses, yo z action Co provide ths requivad ceparntion. 


You also bad no positiva taparation provided batweon H576EL castbound on V346 enthe | 
mating aver Uaneeck VOR ac 1127 Cit, aad northbousd traffic on V449 esténating to eres 
bts at 1225 Gtr (Concer coticate) AT? requires 10 minutes on crossing ccurocs. 

ae €ivet 210 point critericn test problea on sector 33 vas 
POnvary.l972. VLurliaz thie problem you failed to provieo i} 
bousai oa Vi25 et 10,099 foot and 870552, couchbar cicd ot-16;659 feae. 


Em ecditton, a atutlar eltuation exinted betueen 5L1L, esuthound of 11,009 feat 
om V226 acd KAD36 northebeund on V4z23 aloo at 11,059 fEcet. 


acninistered cn 3} 
reration for ASIG5 weste 


1 Pebruscy 1922: During a eriterfon test prebdlen, you failed to sepsrata 41793 and 


SBEC. ALIGL was wanibouad oa VLIG ot 3,660 feet. OM esSh was teeved a-ebcsrance 
to dccesal fxvca 9,053 fest to 7,009 fcot eastbound on VILS through the AL73i's 
eitituda, Yeu aics falied caring thia prebdlen to bave 36C0 enter the nent suctor 
et the coordinated altiiuda, and eitoued ALSSO to canter BDosiex Center's arey et ce 
aleitudd other than cveordinited. 


Cn a eviterion problema adcninistered op J Pebreary $9773 you Failed, to preoide afrccunte 
eoparation for A797" ac 17,63) Laces and 27CD on a crezsiae cou srea-Be i005 13 teste —— 
cAlicbéns, to $3,000 feet. You wore thea reakies, Lathat you turned 7h) over to 
Boston Center at 13,699 Coot tien 12,090 Feat was tha coartinated altitude, ts 
sai that during this prebica you Fohl well bohind cho clock. 


9 Pohenary 18723: & eriterioa test 92 sectar 33 ws piabateniiids Durias tate 
prooien you kalled to have LAS73 enter thea cewt orca at tha coordinated altia:e. Ia 
ecditicn, you cleared NILTSV to enter the loaten area at the wronz attitude. 


Poth 
Oz thsse oliuniionas sare aassorcug cinca thosa sghiriepe anarsieat 


wWeso uGl prolected, Zou 
edlicved DAlLS2 and AS5BI1 te ceaverne ca Hancock at Che camo alcitude without providing 


adequate separarion. a 
me ct : ; 2 


You alco dercanded 42710 ia tha Bleiva holding pattera through the alrspsce of 
Lg2G4 enroste act 11,069 cat. 


te ee ake 


. 


Yoo hiewe the vieht co ecvica any of tks seas ae relicd 
for your wre :ozed renoval. “ounny Ww 

teviev this ene, to cata 
pars co ust 
tir3 Eoy th 
Sgn cuaiaanas rs 


upen to support cho reszsan3 

rantad up to 15 hours of offictol tira to 

e fic eittdavita you roy wis: to present 223 to nro- 
Seview the moteriak ar to cbtaia offfLelal 

es above conrace lite Ge Sudsca, Torconael Gilicer, rosa 11d 


VO 


¥eu aay reply to thto letter pereenally, in writing, or both, toms. Yeu noy also 
6ubake affidavics in caupport of your ansvar. You wlll ba olloved {L€tceen (LS) 
cQlendar days fro the date you receive chés lettcr to subalt your reply. 


Coasideratioa will ba piven to exterdtag thle ported if you cubait a raguezc staticn. 
your teznous for dcsiring tore tire. Full considerattoa wlll be stven co cuy Yeoly 
you cusale. If you co nat undaratand the reesous chy yosr renoval to provoved, 


coutoee iiv. G. Shirccan, Persoansl Officer, Reca 112, cxtensica 204 or 207, far 
further Snforuatteoa. 
! 


&5 coca sz possible after your reply fo received or after expiration of tha 
{é£teen (15) day linite, if you do not ceply, o clitten dcckoion will be Lasved 
to yeu. Yeu will recain fn ca aetive duty status et your present grade and 
ealary curing the advance notice poriod. 
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Facitity Chief (Acting) 
Rew York Center 
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" 2 AUG, 1972 


Personnel 


Motice of Proposed Removal OFFICIAL USE ONLY 


ATCS Warren McDowell, 33 
SATCS W. Papadeas, Asa’t Chief 


This is notice that I propose to remove you fron your position as Air Traffic 
Control Specialist (Center) GS-2152-11, at the hew York ARTC Center, Ronkonkoma, 
Hew York; not earlier than thirty (30) days from the date you receive this 
notice. The reason for this proposed action is as foLlows: 


REASON: Failure to satisfactorily complete upgrade training requirements for 
the position of Radar Controller/Limtted Developmental. 


SPECIFICATION 1: You are assigned to position No. EA-8375. This is a develop 
mental position which proviles that you receive training and acquire compe tence 
in the performance of duties at the next higher grade level at this Facility. 
It additionally provides that failure to neet the requirements for <n next 
higher grade level nay be gaunds for reassignment, Cemotion or separation. 


You attended Limited Radar Training class LK-7 from 5 April 1971 to 30 April 
1971 at this Facility. During this classrocou/laboratory phase you received 
approximately 140 hours of instruction in the fundamentais and techniques 

of radar control. Upon conpletion of this classroom phase you were assigned 
to formal radar on-the-job trainiag at crew level from 3 May 1971 to 6 August 
1971; during which time you were to have completdd the check out requireneuts 
for a limited radar rating in your area of specialization, 4n accordance with 
New York Center Orders 3120.1, dated 16 March 1970 and 3120.12, dated 19 
January 1971, and the requirements contained in New York Center Training Task 
Force Report, dated 10 November 1959. However, you did not achieve any check 
outs during your period of mandatory OJT and your team supervisor recommended 
and was granted approval of an extensinn of your training from 28 January 1972 
ontil 25 February 1972. At the completion of this extension pou received addi- 
tional training vatil 19 March 1972. During both extension periods you again 
foiled to achieve auy check outs. Exenples of your unsatisfactory performance 
‘during your period of mandatory OJT and the extension periods are as follows: 


_ 12 February 1972: While working the R11/12 position you descended an aircraft 
{in sector 9's area without proper coordination. 
19 February 1972: An Eastern Airlines flight inbaund to the Philadeiphia 
Airport was iasued e heading of thirty degrees and then was cleared to descend 
through the altitudes of two other aircraft who vere southwest bound. The 
{nstructor had to relieve you from the frequency at thie time. ay 400 
24 February 1972: On this cate two aircraft were proceeding on airvwey V139 
and both were maintaining nine thousaad fect. One of them, ALKiD 15, was 
overtakiny the other, Wan JISD, and no action was taxen by you until the 
fustructor brought this potential confliction to your attention. Also a 
Nan 14206 was advised he was under radar coatact when ue reported twenty 


AE ee 
as ( a 


Pege 2 
miles north of Salisbury, Md. VOR and he hed no Distance Measuring Equipment. 


You cleared a SAFI 1843 to proceed direct to the Atlantic City, N. J. VOR from 

the Waterloo, Delaware VOR and descended this aircraft to maintain six thousand feet 
through Nan 14206, non-radar identified, maintaining nine thousand feet on victor 
airway 139 nouthwest of the Sea Isle, N. J. VOR.. 


25 Februgry 1972: A Military Air Command 60154 was proceeding eastbound from 
Washington, maintaining seventeen thousand feet. Nan 331JR was cleared from 
the New Castle, Delaware Airport southbound climbing to twenty-eight thousand 
feet. No action was taken by you to separate these aircrafe until the instruc- 
tor controller relieved you of the frequency and leveled off Nan 331JR below 
the MAC aircreft. 


J March 1972: A Nan 7803M proceeding from Washington was over the Kenton VOR il 

eastbound at nine thousand feet. At the same thme an Allegheny Airlines flight 

950 was proceeding from the Salisburyy,Md. VOR to the Woodstown, N. J. VOR 

descending to eight thousand feet. You issued a clearance to Nan 7803M to 

make a turn which would put him behind the Allegheny Airlines flight. This in- 

struction was not sufficient to separate the two aircraft and the instructor cvn- 

troller had to remedy che situation. In addition, on this date a Delta Airlines 

flight 580 proceeding to the Philadelphia, Pa. Airport on jet airway 37 was deecended 

through the altitude of an Eastern Airlines flight 185 who was southwest bound on 

victor airway 16. Not enough of a turn was given to insure separation between these 

two aircraft and again you had to be relieved from the position of operation. Later 

the instructor controller again had to tase the feequency from you. This tine a 

i Nan 7775 at ten thousand fect was heading direct to the Woodstown, N. J. VOR from 

4 ‘the Hobbs, Md. intersectapn. A Nan 2 was over the Kenton, Delaware VOR southwest 

~ pound also at ten thousand feet. This potential confliction had to be polnted oat 
to you and still not enough of a turn was given to insure separation. 


10 March 1972: The instructor controller had to intervene twice in order to separate 
aircraft which were being controlled by you.. In the first instance a N1505S at 
eight thoudand feet was proceeding southwest bound on victor airway 16 and was over 
the Kenton, Delaware VOR. At this time, Nan 600\R was ten miles southwest of the 
Kenton, Delaware VOR on victor airway 16 proceeding northeast bound. Nan GOSAR now 
was cleared to maintain eight thousand feet. In the second instance, Allegheny Air- 
lines flight 968 proceeding northbound between the Salisbury, Md. VOR and the 
Woodstown, N. J. VOR at ten thousand feet was descended to elght thrusand feet while 
the radar target was merged with the radar target of Nan 21M who was proceeding to 
the Soa Isle, N. J. VOR eastbound maintaining nine thousand feet. One other noted 
discrepancy involved Eastern Airlines Flight 940 proceeding from Sea Isle, N. J. VOR 
direct to the Woodstown, N. J. VOR direct to the Philadespria, Pa. Airport act ten 
thousand feet was descended over the Leesburg, N. 3. intersection without coordina- 
tion with sectcr 12. 


You have the right to review any of the material relied upon to support the reasons 
for your proposed removal. You may be granted up to 16 hours of official time to 
review this materfal, to secure any affidevits you may wish to present and to pre~ 
pare a written reply. If you wish to review the material or 60 obtain official 
3 time for the pwupose stated above contact Mr. Sbipman, Personnel Officer, Room 112, 
extension 3405. ’ 
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Personacl 


Decision to Renova 


ATCS Thocws Revilacque enue 
SATCS NM. Secchik, Aso‘t Chie? 2 


By letter of 8 March 1872 you were advised by Mr. Louisa C. Poi, Acting Facility 
Chief, New York Centers of your yetpoees removal. _ L have =seaniderss ae, pere 


ia Sidbeon, ali the Sante related to yar buctues to satis peso 5 conplete 
upgrade training vequlrementa for the position of Kansal/Iaterphone Controller. 


X find that the reason and specifi: sta contained in the Ietter of & March 
1972 are fully supported by the ekicence and warrant your removal to proacte 
the efficieacy of the wervice. Lt is, therefore, my decision that you bé” 
rencved effective closerof-ougincss lriday 5 Hay 1972. 


You have the fight to appeal this action ts the FAA or to the Director, New 
York Region, U. S. Civil Service Comissioa, Federal Bufilding, 25 Federal 
Plazes, New Yor, New York 10007, or Cirst to tie FAA ond thea to the Civil 
Service Commiseioa 4m accordence with the following: 


{a) Lf you eppeal firet to the Civil Service Comission, you will have no 
right to appeal to the FAS. In order for your appsal to be considered by the 
Comission, it muvee (1) ne in writing, (2) give your reasons for conatesring 
the removal with such offer ef proof and pertincat documents as yo3s are avle 
to suboit, and (3) be submitted uo later phan 15 calendar days after the 
effective cate of your renoval. ‘ 
(b) If you anpeal firse te the PAA, you will not be entitled to appeal to the 
Coaalesfoa until after a decisioa on your appeal to the FAA ig made. Yow:vér, 
££ no decksicn on the spreal has been made within 60 calendar days after it 
“as filed, you moy elect to terminate youroappoal to the PAA by appealing to 


_ the Comissioa. 


&a appeal to the FAA sheuld be eiomk Chae throush ms to Hr. George H. Gary, 
Appeals Official. An enocal cust (1) be in uriting, (2) set forth the basis 
for your eppcal, (3) state wbeshen you desire a hearing in connection with your 
eppeal, and (4) be subaitted no later chan 15 calender days after thecf{iective 
date of your removal 


Ne. CG. Shipman, Personnel Officer, New York Center, (516/588-1009 ext. 205) 
UL11 give you all further infermatioa you ray dealro sbout appeals procedures 
to the rLA or to the Civil Service Cocmisaion. 
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Remowal Lecisicn 


ATCS John Shannon 
SATCS S$. “urzalter, Asa't Chief 


By letter of 19 April 1972 [ edvised you that it was ny deciston that your 
renovel vould be effective closes -business Fricay, 23 April 1972. Lt 
has cone to my atceation that you nave been on anual leave for two (2) 
weexs onl vill not recurm co duty until 28 April 1972. 


L have, therefore, cxtended the date of your removal to close-of-busineag 
Friday, Slay 1972. Your appeal rishtes as outlined iu ny letter of 19 
4é&pril 1272 revain the sane. 


BILLIE He VINCCNY 
Pactlity Ciic£ 
Hew York Ceneer 
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Decision to Renove j 


ATCS John Shturm 
CATCS &. Vugiter, Aso’t Chic? 


Ly Lotter of & tarch 1072 you wore cdvircd by Ih. Louls Ce Pol, Acting 
Facility Chie?, sw Yoris Contes, of your propeced resevele I inva considered 
yous perconsl reply to ltr. Fol of 27 llareh 1672, vow written reply of 15 
tHarch 1972, cond in atéStloa, cll t:2 focts velatc’d to your fclure to catisce 


fostorily complete wqrede troining requirenents for the pooitioa of haa 
Intorphoas Controllor. 


I find that the reason od enceiflenticn contains’ fn my letter of & rxrch 
1972 ara fully ciurmertsd by the cvifames end warrant you recoval to pro-oteo 
the efficioncy of (9 tarvies>. It in, thorofora, my dccfafen thot you Lo 
ronoved effective closc-otetusiness Friday, 23 jou 1972- 


You have the richt to conzal thio he to ths PAAsor to tho virector, Meu 
York Revlon, US. Cavdl Sasvico Cox BACRAON: Podorad Ididgins, 26 Scfsra2 
Pleza, Use York, Tse Yor MCI57 co arse to tha DAA asl chan to the Civil 
Servics Ceszficsiea in azconcance wit = tae Sok Loring: 


{a} If you crreal Wrst to the Civi2 acl Camzicsion, you vill heve ro 
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Cossicsion cutt), eztcs a cocitien on your Cored Go tho FAN as sade. cot 
py t3 on CH tL3 vag bao ela — ico 69 caolenias dsyo etter ¢ \ 


teats) ppeal to tas Pik by copteling to 
{no Cs: calaaione 


An ae7cal, to the TLA encuhd te apr nd ign U:coewth re to Mt. Coors M 
Aypocls Cléieithe fn reach ims b (1) oe in urltine, Le ), oot fort 
Ser Ste cel, (3) 23 aes rou. Cocts? & bs 


Grgank, and 5 1 os ine sehen B93 inccr than 25 ¢s honor ¢ Cuys citer ip ater re | 
‘ 


ave of yous scoval,. 


Le oa a wae ee 
Sart. SP se 


M8 aw ar 
aoe 


Page 2 


bre G. Shipman, Percesm71 Offieor, Noy Yori: AKIO Centar, (516-50281000 ext, 
205, 207) will cive you ail frrthoe inforrstion you cay csairo about os 
prescdures to the PAA er to the Civil Sorvice Comission. 
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Gecision to Resove OFFICIAL USE CG: ay 


Warren McDovell, 33 
SATCS W. Papadeas, Asa't Chief 


By letter of 2 Ausunt 1972, you vere advised of your proposed removal. I 
have considered your persoral reply of % Septecder 1972, your written reply 
dated & Scptender 1972, and fa additioa, all the facts related to your 
failoare to satisfactorily cosnliece upgrade training: requirements for the 
position of Controiler/Liatited Developisacal. 


Z find that the reason and cpecificatioa contained in tha 2 August 1972, 
letter of proposed removal are fully cupported by the evidence and warrant 
your removal to pracote the eificiency of the service. it is, therafore, 
my decision that you ba recoved effective close-of-business Friday, 22 
Septenpar 1972. 


Yor: have the right to appeal’ this action to the FAA or Co tha Director, hew 
York Region, UW. S. Civili Service Conalssion, Federal suliding, 26 Peteral 
Plaza, Cew York, dev York, 10307, or first to the FAA and then toe the Civil 
Service Commission in accordance with the following: 


(a) I£ you°appeal first to the Civil Service Cauaission, you will have uo 
right to appeal to the TAA. In order for your appeal to te ec~slcered by the 
Commission, it must (1) bo in writing, (2) sive your reasons iow soatesting 
ths removal, with such offer of proof ea perccinent cocumencs 38 you ara able 
to submirc, and (3) ba aubuitted no later than 15 calendar days after the 
effective date of your removal. 


(2) If you appeal firat to the FAA, you will not be enticled to appeal to 
the Comaizsion uatil afrer a dacisioa oy your appeal to the FAA is made. 
dowevar, if no decision ca the appeal has deen aade within 60 calecdar days 
after it ras filed, you may elecc to terminate your apspeai fo Che FAA by 
appealing to the Cocmisaion. 


Aa appeal to rhe FAA should be sutmaitted throush me to lir. Ceorge H. Gary, 
Appeals, ufficial. An appeal uust (1) be im writing, (2) set forth the basis 
for your eppeal, (3) estate whnetker you desire a hearing ta connection with 
your Sppesl, and (4) be subsitted so later than 15 calendar days after the 
effective date of your removal. 


Mr. G. Shipman, Perzonnel Officer, New York Center, (516/737-3405) will give 
you all further inforancion you cay desire abqut appeals Aatiaaiciue to the 
PSA or to the Civib Sarvica Coumisuloa. 
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UNITED STATES CIVIL SERVICE COMMISSION 
BOARD OF APPEALS AND REVIEW 
Washington, D. C. 20415 


DE.) 1) S20 N 


IN THE MATTER OF 


TYPE CASE: Adverse Action 


Arnold Haje 


INTRODUCTION 


The appellant, through coun3st1, has appealed to the Bourd of 


Appeels and Revicw from a decision issucd on March 15; 1973. by 

the Cormission's New York Regional Office. The Regional Office 
sustained the action of the Department of Transportation, Federal 
Aviation Administration, Jamaica, New York, removing the appellant 
from his position of Air Traffic Control Specialist (Center), 
GS-2152-9, effective May 19, 1972. 


STATEMENT OF THE CASS 


By letter dated Narch 9, 1972, the appellant was given advance 
notice of a proposed action (removal) based upon the charge thst 
he failed to satisfactorily complete upgrade training requirements 
for the position of Manual/Interphone Controller, as required by 
his job description. The notice included seven exanples of the 
appellant! s failure to complete training ik eau 

The appellent wade anforal reply to the charges on May 8,-1972. 
This oral reply was summarized and was included in the appellate 
record. On May 12, 1972, the agency issued its notice of decision 
to remove the appellant effective May 19, 1972. The agency found 
the charge fully supported by the evidence and that it warranted 
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the removal of the appellant. The removal was effected on 

May 19, 1972. Tne appellant appealed this decision within the 
agency, and a hearing was held on August 29, 1972. The appellant 
was edvised, by letter dated October 27, 1972, that the decision 
to remove him was sustained. The appellant, through his attorney, 
filed an apptal with the Commission's Regional Office on 
November 8, 1972. 


FIRST APPELLATE LEVEL DECISION 


The Regional Office conducted a hearing on the appellant's removal 
on February 23, 1973. The Region, based on the record, found that 
the _egency-hed—complied with all of the procedural requirements of 
Part 752, Subpart- -B, of the Civil-Service-Regulations.——With-re- 
spect to the nemetke: the Region found that the rexson and specifi- 
cation cited in the advance notice of proposed removal was sustained 
by the preponderance of the evidence, and that the agéncy's action 
was fot unreasonable, arbitrery, | or covetiobene and was warranted for 
such cause as would promote the efficiency of the service. 


REPRESENTATIONS TO THE BOARD OF APPEALS AND REVIEW 


In his appeal to the Board, through counsel, the appellant contended 
that his procedural rights had been violated in that the agency 
failed to provide him with a full evidentiary hearing prior to his 
removal; the egency had decided to remove the appellant even before 
he had replied to the charges; and that he was denied the opportunity 
to cross examine certain employees of the agency whom the agency had 
failed to provide as witnesses. 


The appellant further contended that the action taken by the agency 
was in excess of the agency's statutory authority and jurisdiction; 
that its action was discriminatory, arbitrary, capricious and 
unreasonable; and the agency failed to establish the competence of 
the employees who acted as instructors to instruct and evaluate the 
appellant. 
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ANALYSIS AND FINDINGS 


Regarding the appellant's contention that he had a right to @ full 
evidentiary hearing prior to his removal, the Board notes that 
section 71522 of Title 5 of the United Stetes Cods provides that & 
preference eligible employee against whom an paverse action 15 
proposed is entitled to a reasonable time for answering the notice 
personally and in writing and for furnishing effidavits in support 
of his answer. Pursuant to this section, section 752.c02(b) of tht 
Civil Service Regulations provides, in part, that: 


The right to answer personally jneluaes the right to 
answer orelly in person by being given a reasonable 
opportunity to make any representations which the 
employee pelieves might svey the decision on his case, 
but does not include the right to trial or formal 
nearing with axemination of witness<5- 


The Board therefore finds that the appellant's right to 4 hearing 
was not violated py th? agency since it: provided bim with an oppor- 
tunity to answer the charges us required under appliceble statute 
and reguletion. 


In support of his contention that he had 4 right to 4 formal nearing 
prior to his termination, the apovellant ceitea the decision in the 
case of Kennedy v. Sanche2, 72 Cc (71 (uN. D. Mii. October 24, 1972). 


—— ——— 


The Board takes note op the decision in Kennedy v. Sanchez, but dots 
not find it controlling in the appellant's case, since Commission 
reguletions currently pernit she actions taken with regard to nearings, 
in this case. Therefore, the fact thet the appellant was not afforded 
an agency hearing prior to hig removal is not deemed to be a fatal 
procedural error jn this case. 


Te appellant has contended that the agency's statement in the 
advance notice that "mis is advance notice that I propose to remove 
you from your position. - ." was evidence that the agency had made 
4ts decision to remove the appellant pefore ne had responded to the 
charge against hin. Tre Bosrd notes that Subchapter S4-4 of Supple- 
ment 752-1 of the Federal Personnel Manual (FPM) provides that: 


A notice must make 4t clear that 4t concerns only 

a proposed action and not & matter already decided. «+ «+ 
Tis can pe mace clear by a statement that it is a 

notice of proposed sdverse action and that the employee's 
answer will be considered berore & decision is reached. 


© . 


The suochapter further provides that "The advance notice must 
state the most severe action proposed.” ‘Tne record shows that 
the agency, in the advance notice, advised tne appellant of his 
right to reply to the charges and that "Full consideretion will 
be given to any reply you suomit.™” The Roard therefore finds, 
on the basis of the record, that the agency complied with tne 
procedural requirertnts of the Civil Service Regulations, and 
that substantial evidence has not been submitted which would 
suppere a finding that the agency had made its determination 
pricr to its consideration of the appellant's reply. 


With respect to the appellant's contention that he was denied the 
right to cross examine agency employees régzerding nis unsetisfactory 
perforzanc® on problems used to evaluate employees, the rosrd notes 
that, Subchapter S$3-2 of Chapter 77e of the FPM provides, in part, 
that: . 


“The parties are responsible for furnishing the 
Commission cffice all cvidence which they have or 
can obtain in support of their case and in eddition 
must respoud to requests from the Cosmission office 
for inforzation or evidence which that offict con- 
siders necessary for a proper adjudication of the 
appeal. 


The record indicates that by letter dated Janusry 31, 1973, the 
Commission's first appellate level savised the appellant that he was 
responsible for securing Ww tnesses, and thet the first appellate 
Jevel would assist him in obtaining witnesses, although it did 
not have subpoena power. The appellant, in a statement dated 
January 24, 1973, had requested that certain employees, other 
than those he conténds that he was denied the right to cross- 
examine, be available as witnesses. | The record does not dicate 
that the appelinnt requested at any time, before or after tae 
“January 31, 1973 istter, that the employees responsible for= 
instructing and evaluating him be made available as witnesses. 


| 
' 
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In addition, the Beard notes that Subchapter $2-2 also provides 
that "An agency shall make its employees uvailable as witnesses at 
the hearing when (a) requested to do so vy the Commission after 
consideration of ev renuest by the appellant or the agency. - +: 
[Emphasis aiaea] ine Board finds that tne appellant did not 

request that the employees who instructed and evaluated him be 

wade available as witnesses at the rearing, and that the agency 

was not obligated, a3 the appellant contends, to make these employees 
available as witnesses. The board therefore finds that the appellant's 
inability to cross-examine these witnesses was not the result of any 
procedural error. 


” 


qe Board of Appeals and Review, having fully considered the 


entire record, finds, as did the first-appeliste-ievel,- that--the— 
agency fully complied with the procedural requirements of Fart 752, 
Subpart B_of the Civil Geyvice Regulations in separating the — 
‘apptlIanttrom hfs position. Ge pfoara further finds that the 
‘hearing afforded the appellant by the Commission's Region2z1 Office 
vas conducted in compliance with applicable rules and regulations. 


With respect to the merits of the case, the Board notes that the 
Comrission's Position Classification Standard for the position of 
Air Traffic Control Specialist (center), GS-2152, provides that 
"At the training and developmental levels, the controller is 
yequired to gein a great deal of knowledge about all facets of 
‘air traffic control work. At those levels he is also requirea to 
demonstrate that he is eftisractorily developing the skills and™ 
abilities to control air traffic." ‘ine Stenderd for the position 

et the GS-9 level provides that the position is ean advanced develcp- 
mental level for center controllers, and that an incunbent ". . - 48 
evaluated both on his pertormanuc®S &S & GS-9 and on his potential for 


progression to higher jevels.” 


s¢40on Classification Standard, the 
intion the 


—<g=,%£1 *e ~ 
official job acscripe 


Pursuant to the above cited Pos 
agency jneluded in tne appeilans 
t 


v 
statement that "Incurbents of thi: 


_" On the vasis of these provisions © 
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official job description, 


“Giassivication Standards and the appellant's 
thority in 


the Board finds that the agency was 
requiring the appellant to B 
jevel positions, and that the agency's removal of the ap 
cause of his failure to meet these requirerents was for such cause 
ag would promote the erficiency of the yervice. In view of the 

requirement that the eppellant mtet these requirements, the Board 
does not find that the agency acted unreasonadly, arbitrarily, or 
capriciously in selecting the appeliant for training. 
January 24, 1971, the appellant specifically 


bat the action of the agency in dis- 


missing me was ossed upon race, creed, color or national origin." 
However, the record aces not indicate what type of discrimination 
the appellant considered nimself to have deen subjected to. The 
Board therefore finds that the appellant has not submitted any 
evidence to support & finding thet his yemoval was the result of 
the type of discrimination (prohibited by the regulations) against 


him by the agency. 


In his affidavit of 
stated that "J make no claim t 


Finally, the Board finds that the method by which employees were 
selected to instruct and evaluate the apptllant is not germane 
to the issue of whether the evaluations made by those employtes 
of the appellant were correct. 


Me decision of the Commission's New York Regional Office is 
hereby affirmed. 


-Section 7/2.307(c) of the Civil Service Regulations provides that 
the decision of the Board is final and that there is no further »*: 
right of administrative apptal. “ 


For the Comnissioners: 


<n 


eee | 
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Si nate Een rem 


William P. berzak 
Chairman 


June 8, 1973 
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UNITED STATES CIVIL SERVICE COMMISSION 
BOARD OF APPEALS AND REVIEW 
Washington, D. C. 20415 


DEC LS 20 N 


IN THE MATTER OF 


TYPE CASE: Removal 


Thomas Bevilacque 


INTRODUCTION 


Through counsel, appellant made a timely appeal from the February 15; 
1973 decision of the Commission's New York Regional Office, sustaining 
the appellant's removal by the Federal Aviation Administration, Dejart- 
ment of Transportation, effective May 5, 1972. At the time of his 
removal, the appellant was employed at Islip, New York, in the position 
of Air Traffic Control Specialist (Center), GS-9. 


STATEMENT OF THE CASE 


On March 8, 1972, the appellant was given advance notice of the agency's 
proposal to remove him because of his failure to satisfactorily complete 
upgrade training requirements for the position of Manual/Interphone 
Controller, a developmental _position. The basis of the agency's charge 
was set out specifically and in detail. The appellant answered the 
charge both personally and in writing. 


The agency issued a decision on April 26, 1972, advising the employce 
that it had found the reasons for the appellant's removal supported by 
the cvidence; that the removal action was warranged on the basis of the 
sustained charge and that accordingly, the agency had decided to remove 
the appellant as proposcd. 
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The appellant, through his representative, made a timely appeal from 
the agency decision to the Commission's New York Regional Office and 
requested that a hearing be conducted. In his affidavit to the Com- 
mission, the appellant generally contended that the agency had failed 
to give him proper developmental training and orientation, in violation 
of its rules and regulations relating to the progression of Assistant 
Controllers. During the hearing before the Region which was held on 
December 27, 1972, the appellant's representative contended that the 
termination of the appellant without a hearing was a violation of the 
appellant's rights. 


DECISION OF THE NEW YORK REGIONAL OFFICE 


’ 


In its decision, the Region found that the procedural requirements of 
Part 752-B of the Civil Service Regulations were applicable to the 
appellant's removal and had been complied with by the agency in effect- 
ing the adverse action. 


With respect to the merits of the case, the Region found that accord- 
_/ ing to the uncontroverted evidence of record,—the-app 


+ 


of the requirement to mect upgrading training requirements for the | 
, position of ‘lanuai/faterphone Controller as a condition for continued 
| employment; that he ae eForded Tull and FALE training opportunity in 
| accordance with agency regulations, and, that he failed to pass the 
required problems. Accordingly, the Region determined that under the 
circumstances, the decision to remove the appellant was not arbitrary, 
unreasonable, or capricious, and was for such cause as would promote 
the efficiency of the service. 


REPRESENTATIONS TO THE POARD OF APPEALS AND REVIEW 


In the appeal to the Board, the appellant's representative renewed his 
contention that the termination of the appellant's employment without a 
hearing was a violation of his procedural rights. It was further con- 
tended that the action of the agency in summarily separating the appel- 
lant was “in excess of its statutory authority, jurisdiction ad limi- 
tations; and that his removal was discriminatory, arbitrary, capricious 
and unreasonable". 


The appellant's representations were furnished to the agency for its 


comment, and the agency responded. All of the representations sub- 
mitted by the partics to the appeal were considered by the Board in 


its adjudication of the appeal. 
tad 


ANALYSIS AND FINDINGS 


Based upon its review of the entire record, the Board concurs in the 
findings of the Regional Office that the agency properly complied with 
all the procedural requirements of Part 752-B of the Civil Service 
Reguiations--in effecting the appellant's removal from the service. 
With respect to the contention that the termination of the appellant 
before according him a hearing was a violation of his rights, the 
appellant's representative requested that the Board consider several 
cases, including Kennedy v. Sanchez, 72 771 (N.D. Ill. October 24, 
1972) as controlling in the instant case. The Board has considered 
the holdings of these cases, but does not find them controlling in the 
appellant's case, Neither the law nor the applicable Civil Service 
Regulations provided the appellant a right to a hearing prior to his 
removal from the service. It is the judgment of the Board that the 
appellant was accorded all the rights to which he was entitled in the 
proceedings leading to his a 


With respect to the merits of the case, the Board concurs in the Region's 
finding that the reasons for the proposed adverse action and the spec- 
ifications in support thercof were fulty supported by the evidence of 
ecord; and, that the removal action was not arbitrary, unreasonable 

or capricious. jhith respect_to the contention that the-offer_to 
appellant of appointment to the GS-7 level did not state that his 


employment was dependent upon promotional advancement, the record .in- 


oe 


i 


cae ee 


. dicatces that” the “appellant 's position description aumber TA 8 378 Lor, 


| the GS-7 level and number, AS37727, forthe GS-9 level clearly required 


_progression by the employee, Specifically, each of these position 
descriptions stated that the "incumbents of this position who fail 
to meet the requirements for or accept promotion to the next higher 
supervisory grade level may be reassigned, demoted or scparated from 
employment". NE ise eae 


The record further shews that the appellant failed to meet the require- 
ments for advancement to the GS-11 level at the end of his training 
period in spite of at least three major _training..efforts. on-the_part 
_of the agency. Although it is contended by the appellant's side that 


4 


the problems were administered in such a way as to make them irpossible 
to pass, there was no other evidence or testimony offered to support 
such contentions. 


The evidence of record satisfies the Board that the agency afforded 
the appellant a full and fair opportunity to satisfactorily complete 
the required training program. The Board also finds no evidence to 
indicate that the appellant was removed for any reason other than his 
inability to successfully complete the advanced phase of the required 
training program. 


A 
DECISION 


In view of the foregoing, the Board of Appeals and Review hereby affirms 
the decision of the Commission's New York Regional Office dated February 
15;..1973% 


Section 772.307(c? of the Civil Service Regulations provides that de- 


cisions of the Board of Appeals and Review are final and there is no 
further right of administrative appeal. 


For the Commissioncrs: 


William P. Berzak 
Chairman 


Witt © Boma 


May 17, 1973 


Re: Thomas Bevilacque 


Mr. Thomas Bevilacque 
6 Lewis Street 
_~ Bayville, Long Island 
New York 11709 


Nr,- Samuel Resnicoff£ 
6unselor at Law 


280 Broadway 
New York, New York 10007 


Director, Eastern Region 
Federal Aviation Administration 
Department of Transportation 

‘ederal Building 

John F, Kennedy International Airport 
Jamaica, New York 11430 


Director 
PD aca of Labor Relations LR-1l 
Yvederal Aviation Administration 
Room 316 
Washington, D.C. 20540 

Pd 
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UNITED STATES CLVIL SERVICE COMMISSION 
BOARD OF 42PEALS AND REVIEW 
Washington, D. C. 20415 


Hes ton 


IN THE MATTER OF 


TYPE CASE: Removal 


Louis C. Resler 
ponies ee 


INTRODUCTION 


The appellant, through counsel, appealed from the May 22, 1973 decision 
of the Commission's New York Regional Office, sustaining the appellant's 
removal, effective April 28. 1972, At the time of his removal, the 
appellant: was employed by the Department of Transportation, Federal 
Aviatic ‘“ninistration, New York Air Route Traffic Control Center, Lake 
Ronkon New York in the position of Air Traffic Control Specialist 
(Cente:, "S-S. : 


STATEMENT OF THE CASE 


By letter dated March 8, 1972, the agency informed the appellant of its 
proposal to remove him for, "Failure to satisfactorily complete upgrade 
training sequirements for the position of Manual/Interphone Controller" 

as required by his job description. -The-notice ducluded one specification 
and seven examples of the appellant's failure to complete -training re- 
quirements. 


The appellant responded to the advance notice both orally and in writing. 
By letter dated April 19, 1972, the agency informed the appellant that the 
reason and specification given for his removal were fully supported by the 
evidence and that the removal action was warranted. Accordingly, the 
appellant was removed as proposed. 


DECISION OF THE COMMISSION'S REGIONAL OFFICE 


The Regional Office found that the agency complied with the procedural 
requirements of the Civil Service Regulations in effecting the appellant's 
removal. 


As to the merits of the case, the Region found that the reasons and 
specifications cited in the notice of proposed removal are sustained by 
the evidence and that the agency action was not unreasonable, arbitrary, 
or capricious but for such cause as to promote the efficiency of the 
service. 


REPRESENTATIONS TO THE BOARD OF APPEALS AND REVIEW 


In his appeal to the Board, through counsel, the appellant contended that 
his procedural rights had been violated in that the agency failed to 
provide hin with a full evidentiary hearing prior to his removal; the 
agency had decided to remove the appellant even before he had replied to 
the charges; and that he was denied the opportunity to cross-examine 
certain employees of the agency whom the agency had failed to provide 

as witnesses. 


The appellant further contended that the action taken by the agency was 
in excess of the agency's statutory authority and jurisdiction; that its 
action was arbitrary, capricious, discriminatory, and unreasonable; and 


that the agency failed to establish the competence of the employees who 


_acted as instructors of the appeliant or the method for their selection. 


It is also contended that the agency failed to plead and prove that the 
appellant failed to qualify for promotion under national standards and 
not local facility standards. It is further alleged that the *gency was 
guided by its local facility standards in effecting the appellant's 
removal. 


ANALYSTS AND FINDINGS 


With respect to the contention that the appellant had a right to a full 
evidentiary hearing prior to his removal, the Board notes that section 
7512 of Title 5 of the United States Code provides that a preference 
eligible employee against whom an adverse action is proposed is entitled 
to a reasonable time for answering the notice personally and in writing 
and for furnishing affidavits in support of his answer. Pursuant to this 
section, Section 752. 202(b) of the Civil Service Regulations provides, 

in part, as follows: 
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The right to answer personally includes the right 

to answer orally in person by being given a reasonable 
opportunity to make any representations which the 
employee believes might sway the decision on his case, 
but does not include the right to a trial or formal 
hearing with examination of witnesses. 


The Board therefore finds that the appellant's right to a hearing was not 
violated by the agency since it provided him with an opportunity to answer 
the charges as required under applicable statute and regulation. 


It is also contended that the agency's statement in the advance notice that 
"This is notice that I proposed to remove you from your position as Air 
Traffic Control Specialist (Center) GS-2152-9 ...'' was evidence that the 
agency had made its decision to remove the appellant before he had responded 
to the charge against him. However, Subchapter S4-4 of the Federal. Personnel 
Manual Supplement 752-1 states as follows: 

A notice must make it clear that it concerns only 

a proposed action and not a matter already decided.... 

This can be made clear by a statement that it is a 

notice of proposed adverse action and that the employee's 

answer will be considered before a decision is reached. 


The subchapter further provides. that "The advance notice must state the most 

“severe action proposed." The record shows that the agency in the advance 
notice advised the appellant of his right to reply to the charges and that 
"Pull consideration will be given to any reply you submit." The Board 
finds, therefore, on the basis of the record, that the agency complied with 
the procedural requirements of the Civil Service Regulations, and that 
substantial evidence has not been submitted which would support a finding 
that the agency made its determination prior to its consideration of the 
appellant's reply. 


With respect to the contention that the appellant was denied the right to 
cross-examine agency employees regarding his unsatisfactory performance on 
the problems used to evaluate hin, Chapter 772 of the Federal Personnel 
Manual, Subchapter $3-2, provides in part that: 


The parties are responsible for furnishing the 
Commission office all evidence which they have 
or can obtain in support of their case and in 
addition must respond to requests from the 
Commission office for information or evidence 
which that office considers necessary for a4 
proper adjudication of the appeal. 


The record indicates that by letter dated March-5;-1973, the Commission's 
first appeilate level advised the appellant that he was responsible for 
securing witnesses, and that the first appellate level would assist him 
in obtaining witnesses, although it did not have subpoena power. By 
letter dated March 6, 1973, the appellant's counsel requested the presence 
of two agency etiployees-for—the scheduled hearing. These two employees 
were present at the hearing.__ The record, however, does not indicate that 
.the appellant requested at any time;-before or after the March 6, 1973 
‘letter, that-the-employees responsible for instructing and evaluating | 
“him be made available as witnesses. aioe oe eae lt 
In addition, Subchapter 53-2 also provides that "An agency shall make 
available as witnesses at the hearing when (a) requested 
after consideration of a request by the 
appellant or the agency..." [Emphasis added] The Board finds that the 
appellant did not request that the employees who instructed and evaluated 
him be made available as witnesses at the hearing, and that the agency 
was not obligated, as the appellant contends, to make these employees 
available as witnesses. The Board therefore finds that the appellant's 
failure to cross-examine these witnesses was not the result of any pro- 


eedural error. 


———— 


With respect. to the contention that the termination of the appellant before 
according him a hearing was a violation of his rights, the case of Kennedy 
v. Sanchez, N.D. Til... Eu. Divs, Ne 720771 was cited. The Board has 
considered the holding in this case, but does not find it controlling in 
the appellant's case. Neither the law nor the applicable Civil Service 
Regulations provided the appellant a right to a hearing prior to his re- 
moval from the service. It is the judgment of the Board that the appellant 
was accorded all the rights to which he was entitled in the proceedings 


leading to his removal. 


With respect to the merits of the case, the Commission's Position Classification 
Standard for the position of Air Traffic Control Specialist (Center), 

GS-2152, provides that “At the training and developmental levels, the con- 
troller is required to gain a great deal of knowledge about all facets of 

air traffic control work. At those levels he is also required to demonstrate 
that he is satisfactorily developing the skills and abilities to control 

air traffic." The Standard for the position at the GS-9 level provides 

that the position is an advanced developmental level for center controllers, 

and than an incumbent "is evaluated both on his performance as a GS-9 

and on his potential for progression to higher levels." 


Pursuant to the above cited Standard, the-agency included in the appellant's 
official job description the statement that "Tncumbents of this position 
who fail to meet the requirements for or to accept promotion to the next 
higher non-supervisory grade level may be reassigned, demoted, or separated 
from employment.’ On the basis of these provisions of the Commission's 
Classification Standards and the appellant's official job description, the 
Board finds that the agency was within its statutory authority in requiring 
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the appellant to meet the requirements for higher grade level positions. 
Under the circumstances, the Board does not find that the agency acted 


unreasonably, arbitrarily, or capriciously in selecting the appellant for 
training. 


In his affidavit of February 22, 1973, the appeliant specifically stated 
that "I make no claim that the action of the agency in dismissing me was 
based upon race, creed, color, or national origin.'"' The only indication 
of discrimination which has been raised, however, is in reference to the 
appellant's age. The Board has examine’ this issue and concurs in the 
conclusion of the Regional Office that the appellant accepted the position 
with full knowledge of the conditions of employment and therefore the 
difficulties encountered due to his age if any, did not relieve him of his 
obligation to comply with the conditions of employment. 


With respect to the method by which employees were selected to instruct 
and evaluate the appellant and also the questions raised corcerning their 
competence, it appears that such issues are not germane, particularly in 
view of the fact that the record contains no convincing evidence that the 
appellant did meet all of his training requirements. The Board also notes 
that there is no evidence in the record which would indicate that the 
instructors who evaluated the appellant were in-any way responsible for 
his failure to meet these training requirements. 


As to the issues raised concerning the national and local facility standards 
for controllers, the record clearly shows that the appellant failed to 

meet both the National Enroute Training Program requirements and the New 
York Center requirements. These requirements, as well as specific instances 
of the appellant's unsatisfactory performance with respect to these re- 
quirements, have been set forth. In the absence of any evidence which 

would indicate that the appellant qualified for promotion under national 
standards, and in view of the entire record, the Board finds that the 
national standards have not been met. 


The evidence of record satisfies the Board that the agency afforded the 
appellant a full and fair opportunity to satisfactorily complete the re- 
quired training program. The Board also finds no evidence to indicate 
that the appellant was removed for any reason other than his inability to 
successfully complete upgrade training requirements. 


DECISION 


In view of the foregoing, the Board of Appeals and Review hereby affirms the 
decision of the Commission's New York Regional Office dated May 22, 1973. 
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Section 772.307(c) of the Civil Service Regulations provides that decisions 
of the Board of Appeals and Review are final and there is no further right 
of administrative appeal. 


For the Commissioners: 


William P. Berzak 
Chairman 


August 20, 1973 
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UNITED STATES CIVIL SERVICE COMMISSION 
BOARD OF APPEALS AND REVIEW 
Washington, D. C. 20415 


DECISION 


IN THE MATTER OF 


TYPE CASE 752-B Removal 


John J. Shannon 


INTRODUCTION 


Appellant, through his representative, appealed to the Board on 
May 18, 1973 from the decision of the Commission's New York 
Regional Office. The New York Region in its decision sustained 
the action taken by the Department of Transportation, Federal 
Aviation Administration, J. F. K. International Airport, Jamaica, 
New York, to remove appellant from the position of Air Traffic 
Control Specialist (Center), GS-9, effective May 5, 1972. 


STATEMENT OF THE CASE 


In a letter dated March 8, 1972, the agency notified appellant of 
the proposal] to remove him from the Federal service. The agency 
based the proposed removal action on the charge that appellant 
failed to satisfactorily complete upgrade training requirements 
for the position of Manual/Interphone Controller, as required 

by appellant's job. In the advance notice the agency explained 
the charge with specificity and detail, including seven examples 
of appellant's unsatisfactory performance. 


Avpellant submitted a written reply to the advance notice on 
March 15, 1972 and an oral reply on March 27, 1972. By letter 


dated April 19, 1972, the agency issued its decision to remove 
appellant effective April 28. 1972. A letter notifying appellant 
that his removal would be effective May 5, 1972 was issued on 
April 25, 1972. 


In a letter dated May 10, 1972, appellant appealed to the agency, 
and a hearing was held on -August-15,1972,—By letter dated 
October 3, 1972, the agency sustained appellant's removal. 
Appellant appealed to the Commission's New York Regional Office 
on October 18, 1972 and requested a hearing, which was held on 
February 8, 1973. 


FIRST LEVEL DECISION 


The Region found that the agency had complied with all the 
licable procedural requirements of Part 752=B-of the_Civil 


a 
Sorvice Regulations;—ts tothe merits, the Region found that 


the charge as stated in the advance notice was fully sustained 
by the preponderance of the evidence. The Region noted that 
there were no other-positionstowhich appellant _could have been 
ee ee the Region found that appellant's removal 
from the Federal service was neither unreasonable, arbitrary or 


capricious but was for such cause as would promote the efficiency 
of the service. 


REPRESENTATIONS TO THE BOARD OF APPEALS AND REVIEW 


In his representations to the Board, dated June 6, 1973, appellant, 
through his representative, asserted that the action of the agency 
in summarily terminating appellant without giving him a hearing 
prior to termination was illegal, improper and contrary to decisional 
law; that appellant was denied the opportunity to cross-examine 
certain employees of the agency whom the agency had failed to 
previde as witnesses; that the agency in its letter of advance 
notice decided to dismiss appellant even before a reply was sub- 
mitted by him, and that the removal action in this case was in 
excess of the agency's statutory authority, jurisdiction and 
limitations and was arbitrary, capricious, discriminatory and 
unreasonable. Also, it is asserted that the agency failed to 
plead and prove that appellant failed to qualify for promotion 


under national standards and not local facility standards and 
that the agency failed to establish by evidence the competence 
of the instructors who evaluated appellant. 


The agency sent representations to the Board by letter dated 
June 22, 1973. 


ANALYSIS AND FINDINGS 


The Board of Appeals and Review has given careful consideration 

to the entire appellate record developed in this case, including 
the representations submitted to the Board by appellant and the 

agency. 


The Board does not agree with appellant's assertion concerning 

a right to a full evidentiary hearing prior to his removal. 
Under Part 752, Section 752.202 of the Civil Service Regulations, 
a Federal employee does not have a right to a trial or formal 
hearing with examination of witnesses during the notice period 
before removal. Appellant did have a right before removal to 

a reasonable time for answering the advance notice of adverse 
action personally and in writing and to furnish affidavits in 
support of his answer. The agency in its March 8, 1972 letter 
of advance notice properly advised appellant of his rights under 
Civil Service Regulations. 


With regard to the cases, including Kennedy v. Sanchez, cited 
by appellant in support of his assertion that he had a right to 
a formal hearing before his removal, the Board notes that under 
current Civil Service Regulations, appellant did not have a 
right to a hearing before his removal from the Federal service, 
and the agency's failure to afford appellant a hearing before 
his removal is not found to be a procedural error. 


The Board disagrees with appellant's contention that the agency's 
statement in the advance notice that "This is notice that I propose 
to remove you from your position of Air Traffic Control Specialist 
(Center) GS-2152-9...." was evidence that the agency decided to 
dismiss appellant before any reply was submitted by him. According 
to Civil Service Regulations Part 752-B, section 752.202, the 


agency in effecting an adverse action must allow “at least 30 
days' advance written notice stating any and all reasons, 
specifically and in detail, for the proposed action." Sub- 
chapter S4-4 of Supplement 752-1 of the Federal Personnel 

Manual further provides that the agency in the advance notice 
must state that the notice is a notice of proposed adverse 

action and that the employee's answer will be considered before 

a decision is made. The agency complied with the applicable 
Civil Service Regulations in its March 8, 1972 advance notice. 
The Board also notes that appellant made a written reply to the 
advance notice on March 15, 1972 and an oral reply on March 74g 
1972 and that the agency in its April 19, 1972 decision tc remove 
stated that it had considered appellant's replies in making its 
decision. In light of these facts, with no other evidence to the 
contrary, the Board finds that the agency did not, as appellant 
contends, make its decision to remove prior to its consideration 
of appellant's reply. 


The Board also disagrees with appellant's contentions about the 
agency's and the Commission's hearings, to wit, that appellant 

did not have meaningful representation at the agency hearing 

and that it was incumbent upon the agency in both hearings to 

make appellant's instructors available for cross-examination. 
Appellant was given a choice as to who would be his representative 
and simply because appellant's representative was not a lawyer 

and the hearing was his first, is not prima facie evidence that 
appellant did not have meaningful representation. In any event, 
the appellant's choice of representation was his own. 


Subchapter 3-2 of Chapter 772 of the Federal Personnel Manual 
provides, in part, that: 


The parties are responsible for furnishing 
the Commission office all evidence which 

they have or can obrain in support of their 
case and in addition must respond to requests 
from the Commission office for information 

or evidence which that office considers 
necessary for a proper adjudication of the 
appeal. 


The record indicates that the Commission's New York Region in 
a letter dated January 10, 1973 informed appellant that the 


fe 


securing of witnesses was appellant's responsibility. Furthermore, 
Subchapter $3-2 of Chapter 772 of the FPM provides that "An agency 
shall make the employees available as witnesses at the hearing 
when (A) requested to do so by the Commission after consideration 
of a request by the appellant or the agency." The Board finds 

that since appellant did not request that the employees who 
instructed and evaluated him be present as witnesses at either 
hearing and since the agency was not obligated to provide them 
otherwise, appellant's inability to cross-examine these witnesses 
was not the result of any procedural error. 


In view of the above, the Board of Appeals and Review agrees with 
the Region that the agency complied with the procedural require- 
ments of Part 752-B of the Civil Service Regulations in effecting 
appellant's removal. The Board also finds that the hearings 
afforded appellant were conducted in compliance with applicable 
Civil Service Regulations. 


As to the merits, the Board notes that appellant's official 
position description #EA-8377 provides, in part, that: 


This is a developmental position designed 
primarily to prepare Air Traffic Control 
Specialists for independent performance of 
work at the full performance level. Accord- 
ingly, the incumbent of this position receives 
training and acquires competence with per- 
formance of duties at the next higher grade 
level at this facility ... 


The agency included in appellant's official position description 
the statement that: "Incumbents of this position who fail to 
meet the requirements for or to accept promotion to the next 
higher nonsupervisory grade level may be reassigned, demoted, 

or separated from employment." 


In view of appellant's official position description, the 
Board finds that the agency was within its authority in 
requiring appellant to meet the requirements for higher 

grade level positions, that the agency's removal of appellant 
because of his failure to meet these requirements was for 


such cause as would promote the efficiency of the service. 
Also, since appellant was required to meet the requirements 
for higher grade level positions, the Board does not find that 
the agency acted unreasonably, arbitrarily or capriciously in 
selecting appellant for training. 


Finally, the Board finds that the method by which employees 
were selected to instruct and evaluate appellant is not relevant 


to the issue of whether the evaluations of appellant by these 
employees were correct. 


DECISION 


The decision of the Commission's New York Regional Office is 
hereby affirmed. 


Section 772.307(c) of the Civil Service Regulations provides 
that the decision of the Board is final, and there is no further 


right of administrative appeal. 


For the Commissioners: 
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DECISION 


IN THE MATTER OF 


TYPE CASE: Removal 


Warren C. McDowell 


INTRODUCTION 


The appellant, through counsel, appealed from the May 1, 1973 
decision of the Commission's New York Regional Office, sustaining 
the appellant's removal, effective September 22, 1972. At the time 
of his removal, the appellant was employed by the Department of 
Transportation, Federal Aviation Administration, New York Air Route 
Traffic Control Center, Lake Ronkonkoma, New York,in the position 
of Air Traffic Control Specialist (Center), GS-11. 


STATEMENT OF THE CASE 


By letter dated August 2, 1972, the agency informed the appellant of 
its proposal to remove him for, "“Pailure to satisfactorily complete 
upgrace training requirements for the position of Radar Controller/ 
Limited Developmental", as required by his job description. The 
notice included one specification and eight examples of the apnel - 
jant's failure to complete training requirements. 


The_appellant responded to the advance notice both orally and in 

writing. By letter dated September 20, 1972, the agency informed 
‘the -apperttant that the reason and specification given for his removal 

were fully supported by the evidence and that the removal action was 


warranted. Accordingly, the appellant was removed as proposed. 


DECISION OF THE COMMISSION'S REGIONAL OFFICE 


The Regional Office found that the agency complied with the procedural 
requirements of the Civil Service Regulations in effecting the appel- 
lant's removal. 


As to the merits of the case, the Region found that the reasons and 
specifications cited in the notice of proposed removal were sustained 

- by the evidence and that the agency action was not unreasonable, 
arbitrary, or capricious but was for such cause as to promote the 
efficiency of the service. 


REPRESENTATIONS TO THE BOARD OF APPEALS AND REVIEW 


; In his appeal to the Board, through counsel, the appellant contended 
that his procedural rights have been violated in that the agency 
failed to provide him with a full evidentiary hearing prior to his 
removal; the agency had decided to remove the appellant even before 
he had replied to the charges; and, that he was denied the opportunity 
to cross-examine certain employees of the agency whom the agency had 
failed to provide as witnesses. 


The appellant further contended that the action taken by the agency 

was in excess of the agency's statutory authority and jurisdiction; 
that its action was arbitrary, capricious, discriminatory, and 
unreasonable; and that the agency faiied to plead and prove that the 
appellant failed to qualify for promotion under national standards 

and not local facility standards. It is also alleged that the agency 
was guided by its local facility standard in effecting the appellant's 
removai. The appellant further alleged that his training was inade- 
quate and that since he was under a temporary medical disqualification 
his refusal to accept reassignmert offered by the agency was justified. 


ANALYSIS AND FINDINGS 


With respect to the contention that the appellant had a right toa 
full evidentiary hearing prior to his removal, the Board notes that, — 
Section 7512 of Title 5 of the United States Code provides that a 
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preference eligible employee against whom an adverse action is 
proposed is entitled to a reasonable time for answering the notice 
personally aud in writing and for furnishing affidavits in support 
of his answer. Pursuant to this section, Section 752.202(b) of the 
Civil Service Regulations provides, in part, as follows: 


The right to answer personally includes the right 
to answer orally in person by giving a reasonable 
opportunity to make any representations which the 
employee believes might sway the decision on this 
case, but does not include the right to a trial or 
formal hearing with examination of witnesses. 


The Board therefore finds that the appellant's right to a hearing 
was not violated by the agency since it provided him with an 
opportunity to answer the charges as required under applicable 
statute and regulation. 


In support of the appellant's contention that he had a right to a 
formal hearing prior to his termination, the decision in the case of 
Kennedy v. Sanchez, 72 C 771 (N.D. Ill. October 24, 1972) was cited. 
The Board takes note of the decision in Kennedy v. Sanchez, but does 
not find it controlling in the appellant's case. In the Board's 
judgment, the appellant was not denied due process, nor any rights 
to which he was entitled under the law and regulations in the pro- 
ceedings leading to his separation from the service. 


It is also contended that the agency's statement in the advance 

notice that "this is notice that I propose to remove you from your 
position as Air Traffic Control Specialist (Center), GS-2152-11 . . ." 
was evidence that the agency had made its decision to remove the 
appellant before ne had responded to the charge against him. Tne 
Board notes, however, that Subchapter su-4 of the Federal Personnel 
Manual Supplement 752-1 states as follows: 


A notice must make it clear that it concerns 

only a proposed action and not a matter already 
decided . .. . This can be made clear by a 
statement that it is a notice of proposed adverse 
action and that the employee's answer will be 
considered before a decision is reached. 


{Tne subchapter further provides that "The advance notice must 
state the most severe action proposed." The record shows that the 
agency in the advance notice advised the appellant of his right to 
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reply to the charges and that "Full consideration will be given to 
any reply you submit.” The Board finds, therefore, on the basis 

of the record, that the agency complied with the procedural require- 
ments of the Civil Service Regulations, and that substantial evidence 
has not been submitted which would support a finding that the agency 


made its determination prior to its consideration of the appellant's 
reply. 


With respect to the contention that the appellant was denied the 
right to cross-examine agency employees regarding his unsatisfactory 
performance on the problems used to evaluate him, Chapter 772 of the 
Federal Personnel Manual, Subchapter S3-2, provides in part that: 


The parties are responsible for furnishing the 
Commission office ail evidence which they have or 

can obtain in support of their case and in addition 
must respond to requests from the Commission office 

for information or evidence which that office considers 
necessary for a proper adjudication of the appeal. 


The record indicates that by letter dated January 10, 1973, the 
Commission's Pirst appellate level advised the appellant that he 

was responsible for securing witnesses, and that the first appellate 
level would assist him in obtaining witnesses, although it did not 
have subpoena power. The appellant's counsel] requested the presence 
of four agency employees for the scheduled hearing. These four 
employees were present at the hearing. The record, however, does 
not indicate that the appellant requested at any time that the 
employees responsible for instructing and evaluating him be made 
available as witnesses. 


In addition, the Board notes that Subchapter $3-2 also provides that 
"An agency shall make its employees available as witnesses at the 
hearing when (a) requested to do so by the Commission after con- 
sideration of a request by the appellant or the agency... ." The 
Roard finds that the appellant did not request that the employees 
who instructed and evaluated him be made availabie as witnesses at 
the hearing, and that the agency was not obligatea, under the circun- 
stances, as the appellant contends, to make these employees available 
83 witnesses. ‘The Board therefore finds that the appellant's failure 
to cross-examine these witnesses was not the result of any procedural 
error. 


he Board of Appeals and Review, having fully considered the entire _ 
record, finds as did the first appellate level, that the agency fully: 
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complied with the procedural requirements of Part 752, Subpart B of 
the Civil Service Regulations in separating the appellant from his 
position. The Board further finds that the hearing afforded the 
appellant by the Commission's Regional Office was conducted in 
compliance with the applicable rules and regulations. 


With respect to the merits of the case, the Commission's Position 
Classification Standard for the position of Air Traffic Control 
Specialist (Center), GS-2152-11, provides that "At the training and 
developmental levels, the Controller is required to gain a great 
deal of knowledge about all facets of air traffic control work. At 
those levels he is also required to demonstrate that he is satis- 
factorily developing the skills and abilities to control air traffic". 
The Standard for the position at the GS-1] level provides that the 
position is an advanced developmental level for center controllers, 
and that an incumbent ". . . is evaluated both on his performance as 
a GS-1l and on his potential for progression to higher levels.” 


Pursuant to the above cited Position Classification Standard, the 
agency included in the appellant's official job description the 
statement that “incumbents of this position who fail to meet the 
requirements for or to accept promotion to the next higher non- 
supervisory grade level may be reassigned, demoted, or separated 

from enployment." On the basis of these provisions of the Commission's 
Classification Standards and the appellant's official job description, 
the Board finds that the agency was within its authority in requiring 
the appellant to meet the requirements for higher grade level positions, 
when exposed to adequate qualifying training. In view of the require- 
ment that the appellant meet these requirements, the Board does not 
find that the agency acted unreasonably, arbitrarily, or capriciously 
in selecting the appellant for training. 


In his affidavit of November 21, 1972, the appellant specifically 
stated that "I make no claim that the action of the agency in dis- 
missing me was based upon race, creed, color, or national origin.” 
However, the record does not indicate what type of discrimination 
the appellant considered himself to have been subjected to. The 
Board finds that there is no evidence to support a finding that his 
removal was the result of any type of prohibited discrimination. 


As to the issue raised concerning the national and local facility 
standards for controllers, the evidence of record clearly indicates 
that the appellant failed to meet both the National Enroute Training 
Program requirements and the New York Center requirements. 
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With regard to appellant's contention that the training program 
was inadequate, the evidence in the record discloses that the 
appellant had received initial training on Radar Control from 
April 5, 1971 to April 30, 1971 and on-the-job-training from 

May 3, 1971 to August 6, 1971 and since he failed to check out 

on radar he received an additional two weeks training. After 
still failing to check out the appellant's case was reviewed by 
the Facility Training Review Board which granted him an additional 
four weeks of training. In addition, the appellant received written 
evaluations and counselling from his instructors regarding his 
training. Evidence of record further discloses that appeliant 
received seven weeks training over the norm or average for other 
Air Traffic Control Specialists and still did not correct his 
deficiencies. In view of this, we find that appellant was given 

a full and fair opportunity to meet the training requirements. 


The appellant has alleged that he never refused the offer of 
reassignment by the agency but since he was temporarily medically 
disqualified he could not accept the offer at that time. In review, 
we find that the agency complied with its requirements in offering 
the appellant another position. Since the appellant had to attend 
a class in Oklahoma for fourteen weeks before entering the position 
and since this training was to begin on July 25, 1972, the agency 
was under no obligation to defer the offer of reassignment until 
appellant became medically qualified. 


Having found sustained by substantial evidence the charge of 
appellant's failure to satisfactorily complete required upgrade 
training, one of four principal parts in the job description of an 
Air Traffic Control Specialist, GS-e15e-11, the Board concludes 
that removal of appellant from his position was not unreasonable, 
arbitrary, or capricious, but was for such cause as to promote the 
efficiency of the service. 


DECISION 


Tre Board hereby affirms the previous decision of the Commission's 
New York Regional Office dated May 1, 1973. 


The decision of the Board is final and there is no further right 
of administrative appeal. 


For the Commissioners: 


William P. Berzak 
Chairman 


August 14, 1973 


RE: Warren C. McDowell 
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who had a hundred simulated problems would not necessarily have a greater 
advantage in successfully completing the Phase 2 course in comparison to 
the individual who had no such problems, (p. 104, transcript). 


* * ¥« * * * * 


The appellant's claim that he was not afforded "procedural due process" 
is controverted by the evidence. He was given more than 30 days' advance 
written notice of the proposal to remove him, stating any and all reasons 
specifically and in detail for the proposal; he was given an opportunity 
to reply orally and in writing and he availed himself of those rights. 

He was given a final notice of decision -- all in accordance with Part 
752-B, Section 752.202, of the Civil Service Regulations. 


Imony of 
timony of 

Stanley Lowell at the appellant's hearing to the effect that no such 
informal training is actually required. The appellant had completed 
Phase 1 training and that, according to Mr. Lowell, is all that is required. 
It may be true that other trainees gained some slight advantage by receiving 
more problems than the appellant reccived, but the only requirement for 
Phase 2 training wes that the trainee must have completed Phase 1 training 
and must have retained the skills and knowledges learned in Phase 1 be fore 
being recc *nded fer Phase 2 training. The evidence is clear that the 
informal on-the-job training which the appellant protests was inadequate 
was mercly a preview of the training he might expect in Phase 2 and the 
laboratory problems he would receive after he returned to the New York 
facility following his training in Oklahoma City, 


Of paramount importance in appellant's case, in the opinion of the 
undersigned, and as set forth in the specifications, is the danger to life 
and property which would result if an unqualified controller permitted 
aircraft to proceed through airspace occupied by other aircraft. These 
were the appellant's failures as set forth in the seven problems delineated 
in the specifications contained in the letter of proposed removal dated 
March 8, 1972. 
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FIND? 


It is the finding of the undersigned examiner that the 


contained in the lettcr of prop action are 

the appellant's admissions; 

by the appellant are not supported by the evidence; and that the removal 
action j 1 ellant"s ¢ase was not arbitrary, capricious, or 
unreasonable, but was for such enuse as will promote the efficiency of 

the service within the meaning of that language in Part 752-B of the Civil 
Service sulacions, 


—-——_ 


Orber (epeety; Application of 
New Standard 


areal 
. Cie Service Commissice | 


nS en 


| 
» gmt ere SOeeE?s o 
sg Air Traffic Control Specialist (Center)|GS | 2152 
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Radar Associated/Manual Development aX 
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DEPARTMENT OF TRANSPORTATION 
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b. Becoad suddivisios ¢. Filth subdivision 
EASTERN REGION Level II Centers we nLe: 


12. This te a compicta and aecaretc deectiption of (ho duties ond reepoasibilities of | 13. This 0 complete aad esrernte ésseripties of (he detics ond romped sles of 1 ra 
my pecition rams bbe & 


(Signature of imamediate supervisor) fete: \ Crate) 


(Signature of employes) (Dai Tithe 


a lca Ph oa tae alee 
7 — an a oe, hao (19. Covtitiention by department, agency. ot extedlinheont 
he: 


high lbs Distt A, Bb ryisice 


(Signature) 


i t | DOROTHY SEHK, Acting Chief, 
tie Chief, Air Traffic’ Division, EA-500 The Position Classification Branch 
16. Desrriptice of du tins 02d reaponntbi/ Uns 


T. POSITION SUMMARY 


Performs a variety of assignments of a developmental level at a Level ook 
Center where the work situation is characterized by sustained periods «1 
extremely heavy volumes of traffic. These sustained periods of extrem ly 
heavy congestion substantially increase the difficulty of working with 
combinations of such elements as: mixtures of arriving, departing anc 
enroute traffic; mixtures of fast and slow aircraft; unfavorable terrain 
features; numerous airports and airways in the control area; and the regular 
occurrence of special civil and military missions. This work situatic: is 
normally found at a center facility where the annual volume of activity 
exceeds 1 million aircraft handled. 
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ffic to determine wheth 
hing eector tra er Clearance 
Ms « clenent conflict upon receiv ing departure Clearance ® 


requests 
b. Obtaining information as to whether proposed flight plan 
ad altitude will conflict with traffic in other center sectors, 


c. Issuing departure clearances as requested or with 
mendments based on traffic situation, which are relayed to the’ 
urcraft by terminal facilities. Sequencing traffic as required, 


d. Determining acceptable inbound traffic loads to a 
terminal from his sector and furnishing this information to the 
radar controller. 


e. Determining whether proposed inbound, outbound, or 
over-flights will conflict with anticipated traffic in his sector. 


£. Issuing arrival information to terminals and accepting 
from or issuing to adjacent center, information on sector traffic. 


&- As reouired, and under the direction of the radar 
controller to whose sector he is assigned, performing the transfer 
and identification of aircraft in handoffs to other facilities or 
positions. 


2. Manual; 


a. Issuing clearances and instructions to the pilot via 
direct controller/pilot voice communications. 


b. Planning control actions to permit aircraft to move up and 
down to reach specific altitudes without being in a hazardous 
relationship with other aircraft. 


c. Determining the need for executing shortened holding 
patterns to expedite continuance on course and suggesting deviations 
from normal course or speed to reduce potential delays. 


d. Furnishing information to the radio or radar controller 
regarding approach or en route clearances which must be relayed 
directly or indirectly to the pilot and air traffic that is entering 
the -sector. 


SUPERVISION RECEIVED 


Works under immediate supervision at the outset Of each assignment to 

a new kind of work; but when checked out for particulez posgtions(s) of 
operation, the specialist independently performs. the described duties 
under general supervision. E 47 


OTNER FACTORS 


This is a developmental position designed primarily to prepare Air 
Traffic Control Specialists for independent performance of work at the 
full performance level. Accordingly, the incumbent of this position 
receives training and acquires competence in the performance of duties 

at the next higher grade level at this facility which are described in 
Position Description EA-G37% Additionally, position may be required to 
rotate through lower gi 4ed duty assignments which are described in 
Position Description EA- $377; $3786 - 


Incumbents of this position who fail to meet the requirements for or to 
acecpet peomotion to the next higher nonsupervisory grade evel may be 


yeassigncd, demoted or separated srom employment. 
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JL. POSTTTON, CIMMARY 
Performs «a variety of assiynments of a developmental level at a lavel Ul 
Center where the work situation fs characterized by sustained periods of 
“ext cemely heavy volwacs of tral fic. ‘These sustained periods of cxtrem ly 
heavy conpest iva substantially incre.3se the difficulty of workin, wath 
cumbinations ot such clements a8; wintures of arriving, depart ie and 
cnroute traffic; mixtures of fast and slow aircraft; unfavorable terrsin 
features; uwacrous airports and uirways in the control arca; sand the reyulac 
occurrence of special civil and military missions. Tiis work sittatiow o 
normally found at a center facility where the uunual voluuc of activity 
excecds 1 million aireraft handled. 
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Princfpal Duties and Renponnthi tien 


1. Maintaining a continuiny record of the traffle tn hie area by 
using {light propress strips, 


ae Sequencing his traffic and forming a mental picture of the 
present and future position of alicratt. 


3. Reviewing proposed and active flights to resolve possible 
conflicts, 

a 4. Coordinating with adjacent sectors and facilities to Ansure 
proper separation between abreraft operating {n hts sector. 

5. IVsauing clearances and instructions by interphone to terminals, 
FSSa/1VSSs, or alfrline offices Which relays intomaition to pllots, 
Receiving information on the aircraft's movement and position in the 
Same ninter, 


Supervision Received 


Works under immediate fuperviston at the outset of each assignment to a 
new kind of work; but when checked eut for particular position(s) of 
operation, the controller sudependentiy performs the described Jutics 
under peneral superviston, 
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Other Factors 


This in a developmental position designed primarily to Prepsre Air 
Traffic Coutrol spectaliste for jndepeztent performzaca of verk ot the 
full performance level, Accordingly, the incumbenc of this position 
receives training and acquires casmetence in the performance of duties 
et the next higher Grade level st thio facility which are desectbod S31 
Position Descitplion BASS 4/9; Additicnslly, positicn nay ba requlred to 


rotate through lover graded duty assigumenata which are described in 
Position Deseciption EA 4 57: 


Incumbents of this postition who {atl to mect tha requirerentr for or to 
accepe promotion to the next higher nonsupervisory ¢rada level may be 
roasitignued, dewoted or Ecparated Lrow cuployment. 
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STATE OF NEW YORK 
COUNTY OF KINGS 8s 
EASTERN DISTRICT OF NEW YORK 

__ LYDIA FERNANDEZ being duly sworn, 
deposes and says that he is employed in the office of the United States Attorney for the Eastern 
District of New York. 

two copies 
That on the _..29th.... day of ... October 19.76 he served axeupy of the within 


__ Appellees' Appendix 


by placing the same in a properly postpaid franked envelope addressed to: 
sam Resnicoff and Murray A. Gordon, P.C. 
666 Third Avenue 
_tNew- York,-N—-¥~-.-10017 


and deponent further says that he sealed the said envelope and placed the same in the mail chute 
225 Cadman Pla East 
drop for mailing in the United States Court House, WKB EA eRRE Boiough cf Brooklyn, County 


of Kings, City of New York. ys 
YAN 


ZA eee Ne Fes. . 

DIA FERNANDEZ 
Sworn to before me this nN 
— / vith 4 acamwene ma on ri © / i ie ne 


